PRACTICE FOCUS

Understanding the Unique Needs
of ‘Silver Splitters’ in Divorce

The names may be new, but it's a growing phenomenon

WHILE DIVORCE IS BECOMING LESS COM-
mon for younger Americans, among
adults age 50 and older, the divorce rate
has roughly doubled since the 1990s,
according to data from the National
Center for Health Statistics and the
U.S. Census Bureau. In 2015, for every
1,000 married person age 50 and older,
10 divorced, versus five in 1990. This
means that family lawyers today may
be coping with a very different range of
issues than those that confront younger
couples, in addition to the complexities
inherent in unwinding a 20- or 30- or
40-year relationship.

Although some of these divorces
among AARP qualifiers are occurring in
second, third, or fourth marriages that are
not of long duration, the majority involve
long-term marriages. Why are so many
older couples calling it quits and why are
they waiting so long to take action?

In some cases, the marriage has
been an unhappy one for many years
or perhaps never worked very well,
but couples stayed together “because
of the children” or to maintain a social
image that served their business inter-
ests or their status in the community.
These justifications tend to lose force
as couples get older and are facing their
“golden years” stuck in an uncomfort-
able, unhappy partnership.

In other cases, the marriage once
worked well but something has changed.
Perhaps there has been a change in the
behavior of one partner. Is one of the
spouses suffering from a medical condi-
tion that impacts behavior? If the mental
capacity of a senior client is questionable,
an entirely different conversation needs
to occur with an expert probate and
guardianship attorney.

Perhaps retirement has radically
altered the dynamics of the marriage.
There may have been infidelity. One
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ALTHOUGH SOME OF THES

spouse may be chasing a vanished
youth by seeking a younger partner.
Medications aimed at treating erectile
dysfunction (sometimes described as
“granny abuse”) may play a role in
upending the relationship.

Or it may be simply, as one 80-year-
old described it: “I don’t want to die
married to this man.”

Whatever the reasons for the
divorce, the family lawyer quickly real-
izes that the concerns and needs of both
parties will vary significantly from those
involved in a divorce at an earlier time in
their lives. For one thing, the estate that
exists now for this couple is probably all
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there is going to be. They cannot count
on substantial additional income or new
sources of income in the future.

A 40-year-old CEO may be willing
to be generous to a departing spouse,
knowing that she will make much more
money in the future. A 65-year-old
spouse cannot expect the same kind of
additional largesse beyond the return on
investments already made.

Older couples who are divorcing
also need to consider very carefully a
variety of concerns that may not trouble
younger divorcés to the same degree:

® Social Security

m Long-term care insurance
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m Life insurance

m Lifetime health insurance

m Retirement packages, supplemen-
tal policies, 401(k) plans

m Selling—or not selling—the house

m Estate-planning documents that
impact assets

There are special, key considerations
that must be addressed. If the couple has
not been married for at least 10 years,
the nonworking spouse or the spouse
bringing in less income has no claim
for benefits that are related to the other
spouse’s Social Security contributions.
Also, if one party has been receiving
Social Security for less than two years,
the other party has no claim on his/her
Social Security in a divorce. If the two-
year window has passed, the divorcing
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WHAT IF BOTH SPOUSES HAVE BEEN PAYING PREMIUMS FORTERM LIFE
INSURANCE FOR20OR30YEARS? WILL A NEW SPOUSE NOW RECEIVE
THE BENEFITS ONTHE DEATH OF THE INSURED?

spouse may be entitled to a payment
that is essentially one-half of the other’s
calculated Social Security payment. This
payment has no impact on the original
Social Security earner. Thus, this is an
important benefit.

In any case, by law, Social Security
payments cannot be divided up. If one
spouse receives the Social Security pay-
ments, the task is to determine how
the other assets are divided. Payments
received during the marriage are com-
munity property. Payments after divorce
are separate property.

What if both spouses have been
paying premiums for term life insurance
for 20 or 30 years? Will a new spouse
now receive the benefits on the death of
the insured? If a divorcing spouse can
no longer afford to pay premiums on
life insurance, will that spouse, perhaps
at an advanced age, even be able to
acquire new, more affordable insurance?
A younger spouse would be able to dis-
card a term policy, but older persons may
see the intrinsic value of maintaining the
policy. Overall, the cost of health insur-
ance, supplemental care and uninsured
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medical expenses require serious inves-
tigation and valuation.

If the two spouses decide to sell the
marital house while they are still married,
the ceiling on the value of the sale before
capital gains taxes kick in is $500,000. If a
divorced spouse sells the house later, the
ceiling before capital gains taxes occur is
only $250,000 per person.

There may also be extensive issues
involving children, grandchildren, even
great-grandchildren. In today’s compli-
cated, multigenerational and blended
marital relationships, the divorce may
need to take into account her descen-
dants, his descendants and their descen-
dants. The issue is not only which
partner gets what today, but which
descendants may ultimately get what in
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the future. Careful estate planning may
be required, in addition to the valuation
of all assets, etc., in conjunction with
the divorce.

As people are living longer, they are
less likely to put up with a bad situa-
tion that sours the part of life that they
had perhaps planned to enjoy most,
once they were freed from workplace
obligations and the needs of growing
children. Who wants to travel, enjoy
new experiences, and spend time with
grandchildren saddled with a com-
panion who is a constant annoyance?

STATE PLANNING MAY BE REQUIRED, IN ADDITIONTO
ATION OF ALL ASSETS,ETC., IN CONJUNCTION WITH THE

Family lawyers should be aware that
elder divorce is likely to continue to
increase and will require a different
approach and additional tools than
divorces that occur among younger
couples.
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